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SUPREME  COURT  OF  THE  UNITED  STATES. 

December  Term,  A.  D.  1860. 


'JAMES  NATIONS  and  JOSEPH  NATIONS,  Defendants  (below)  and  Plaintiffs 

in  Error, 

vs. 

nancy  a.  Johnson  and  james  Johnson. 


PLAINTIFFS  BRIEF. 


This  is  a  record  of  extraordinary  length  and  confusion. 
e  November,  1846,  Nancy  Ann  Alvis,  bv  her  next 

triend,  filed  her  hill  in  the  Vice-Chancellors  Court  of  Carrollton, 
^Mississippi,  for  the  recovery  of  certain  negro  slaves.  There  were 

SrnTry-nbills’  amendments>  answers  and  a  cross  bill,  the  marriage 
o  t  e  Plaintiff,  and  divers  evidence  in  the  cause,  which  came  to  a 
final  hearing  on  the  11th  of  April,  1850,  (page  40  of  the  printed 
record  )  and  the  cause  was  dismissed  at  the  complainant’s  costs, 
'  and  hy  the  request  of  F.  S.  Fisher ,  it  is  hereby  entered  of  record 
that  he  withdraws  from  the  cause  as  counsel  for  Defendants .” 
(Id.) 

The  complainant  prays  an  appeal,  which  is  hereby  granted  upon 
the  complainant  executing  bond  in  ninety  days,  &c.”  This  appeal 
seems  never  to  have  been  prosecuted  ;  nor  was  there  any  writ  of 
erroi  m  the  record  ;  but  on  page  49  of  the  printed  record,  we  find 
a  note,  (“No  citation  appears  on  file  with  the  papers  in  this  case.”) 
And  on  the  same  page  it  appears  that  Charles  P.  SheppaH.,  on 
the  11th  March,  1852,  made  oath  that  the  Defendants  in  error 
Were  not  residents  of  the  State  of  Mississippi ;  and  had  no  attor¬ 
ney  ot  record  on  whom  process  could  be  served.  There  is  no 
evidence  of  published  citation,  nor  any  other  notice  than  we  find  in 
the  following  order  of  the  High  Court  of  Errors  and  appeals  of  the 
bupreme  court  of  Mississippi : 


v. 


“Nancy  A.  Johnston  et  al.,  Plaintiffs  in  Error,  1 

vs.  V  6,474. 

James  Nations  et  al.  J 

In  this  cause,  the  court  being  satisfied  that  James  Nations  and 
Joseph  Nations,  the  defendants  in  enor,  are  non-ivsid.uts  of  this 
Stare,  and  have  no  attorney  of  record  within  the  State  upon  whom 
process  can  he  served,  it  is  therefore  ordered  by  the  court,  that 
unless  the  said  defendants  in  error  shall  appear  at  the  courtroom, 
in  the  city  of  Jackson,  on  the  3d  Monday  of  Oct.,  1853,  the  court 
will  proceed  to  hear  and  determine  this  cause,  in  the  same  manner 
as  if  process  had  been  actually  served  upon  the  said  defendants  in 
error. 

it  is  further  ordered  by  this  court,  that  a  copy  of  this  order  be 
published  in  the  Mississippian  and  State  Gazette,  a  public  newspa¬ 
per  published  in  the  city  of  Jackson,  once  a  week  for  three  weeks. 

And  afterwards,  to  wit,  on  Tuesday,  January  10th,  1854,  the 
same  being  a  day  of  the  December  special  term,  A.  I).  1853,  of 
said  high  court  of  errors  and  appeals,  the  following  order  was  made 
in  said  cause: 


This  cause  was  submitted  on  briefs  by  Mr.  Sheppard,  of  counsel 
for  the  plaintiffs  in  en  or,  no  person  appearing  on  behalf  of  defend¬ 
ants  in  error. 

And  now  afterwards,  to  wit,  on  Monday,  January  the  23d,  1854, 
the  same  being  also  a  day  of  the  special  term  of  said  court,  begun 
and  held  for  said  State  at  the  court-room,  in  the  Capitol,  at  the 
city  of  Jackson,  on  the  second  Monday  of  December,  A.  D.  1853, 
the  folio  wing  final  decree  was  rendered  in  said  cause  : 

It  appearing  to  the  satisfaction  of  the  court,  that  notwithstand¬ 
ing  the  order  of  publication  granted  at  the  October  term  of  this 
court,  in  the  year  1852,  (p.  248,)  has  been  duly  inserted  in  the 
Mississippian  and  State  Gazette,  as  therein  required,  said  defend¬ 
ants,  have  failed  to  appear,  it  is  ordered  that  this  court  proceed  to 
hear  and  determine  this  cause  as  if  process  had  been  served  upon 
them  ;  and  thereupon  this  cause  having  been  submitted  upon  the 
record  from  the  district  chancery  court  at  Carrollton,  and  this  court 
having  sufficiently  examined  and  considered  the  same,  and  being  of 
the  opinion  that  the  slaves  Ellen,  and  her  children,  Matilda,  about 
ten  or  twelve  years  old,  and  Caroline,  about  seven  years  old,  at 
that  time  are  the  property  and  the  separate  estate  of  the  complain¬ 
ant,  Nancy  A.  Johnson,  in  her  own  right,  it  is  considered  by  this 
court,  and  so  ordered,  adjudged  and  decreed,  that  the  decree  of 
the  vice  chancellor,  dismissing  the  bill  of  the  complainants  in  this 
behalf  at  the  April  term  of  said  court,  in  the  year  1850,  be  and  the 
same  is  hereby  reversed ;  and  this  court,  proceeding  to  pronounce 
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such  decree  as  the  court  below  should  have  rendered,  doth  order, 
adjudge,  and  decree  that  the  complainants  do  have  and  recover  of 
and  from  said  defendants,  for  the  sole  and  separate  use  and  right 
ot  said  complainant,  Nancy  A.  Johnson,  the  said  slaves,  Ellen,  Ma¬ 
tilda  and  Caroline,  in  the  pleadings  mentioned,  and  that  said  de¬ 
fendants  be  and  are  hereby  required  to  restore  and  deliver  posses¬ 
sion  of  said  slaves  to  said  Nancy  A.  Johnson,  or  her  agent  for  that 
purpose  authorized  ;  and  this  court  being  further  of  the  oninion 
that  the  complainants  are  entitled  to  have  and  recover  of  the  de¬ 
fendants  hire  for  said  slaves,  for  the  time  which  has  elapsed  since 
they  were  taken  from  the  possession  of  the  complainant,  Nancy  A. 
it  is  further  ordered,  adjudged,  and  decreed  that  this  cause  be  re- 
manned  to  the  court  below,  that  an  account  thereof  be  taken  ac¬ 
cording  to  the  course  of  that  court,  and  for  such  other  and  further 
proceedings  as  may  be  required  in  the  premises  ;  and  further,  that 

said  defendants  pay  the  costs  of  this  cause  to  be  taxed,  for  which 
execution  may  issue.” 

On  the  return  of  the  cause  to  the  Vice-Chancellor’s  court,  the 
hire  was  estimated  and  a  decree  therefor  rendered  for  #9  9Q0  up 
to  the  4th  February,  1854.  and  for  §200  per  annum  after  that 
rime.  (Jpon  these  decrees  a  suit  was  brought  in  the  United  States 
Uis.nct  Court  of  rexas,  for  the  recovary  of  the  negroes  or  their 
value  and  for  the  hire. 

As  the  suit  was  first  brought  on  the  Chancery  side  of  the  court 
and  there  answered  and  exceptions  taken  to  the  answer  and  the 
case.txansferred  to  the  common  law  docket,  where  the  exceptions  were 
sustame  1,  and  the  equity  answer  stricken  out,  which  rulings  form 
ne  -a  jec  o  an  exception,  it  is  no  wonder  that  tiie  pleadings  are 
t  olummous  and  exceedingly  scattered.  But  the  real  points  in  issue 
are,  as  to  the  legal  sufficiency  and  conclusiveness  of  the  Missis¬ 
sippi  judgment,  as  the  foundation  of  the  action  for  the  recovery  of 
.e  negroes,  t  ie  $2,200  of  the  hire  and  the  interest  thereon,  and 

etidetlTT  T  %t,?he  rat°  °f  1200  Per (without  further 

pence)  as  by  the  Chancery  court  of  Mississippi  decreed.  By 

below  )JnaHln?’  rulings>  1 exceptions  and  instructions,  the  court 
brlow  held  the  decree  conclusive  as  to  all  these  purposes. 

It  may  be  safely  stated  as  a  general  principle,  that  a  judgment 
obtained  by  publication,  and  without  personal  service,  cannot  be 

wWtl  “f  u n  atT°n  mmanotller  State,  nor  indeed  in  the  State 

'  ,  ■  ,  f  6  SUVS  br0,Ught  That  a11  suits  are  either  in  personam 
fn  m:reln\  That  when  m  personam  there  must  be  personal  service 

give  jurisdiction  ;  when  in  rem  the  remedy  is  exhausted,  when 
f  dlsP*»ed  of.  But  as  there  is  no  pretext  that  there  was 
p  sonal  se.  vice  m  this  case,  or  that  the  party  appeared  to  the 
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writ  of*  error,  or  that  it  was  a  proceeding  in  rem ,  then  it  follows 
that  the  Supreme  court  of  Mississippi  had  no  jurisdiction  over  the 
defendants,  and  the  decree  rendered  therein  and  the  subsequent 
decree  of  the  Vice-Chancellor’s  court  were  nullities  for  want  of 
jurisdiction.  This  is  the  general  principle. 

Andover  vs  Medf.  Turnpike  Company,  6  Mass.  Rep.  40  ;  Log¬ 
wood  vs  Huntsville,  Minor  23  ;  Denning  vs  Corwin,  11  Wend. 
(317 ;  Brown  vs  Wood,  6  J.  J.  Marshall  ]  1,  14,  29,  193,  197  ; 
Boswell’s  Lessee  vs  Otis,  9  Howard  336;  Webster  vs  Reed,  11 
Howard  437.  These  cases  (and  particularly  the  latter)  decide 
the  very  principle.  And  the  following  cases  rule  that  it  being  a 
question  of  jurisdiction,  it  may  be  raised  collaterally,  or  at  any 
time  whenever  the  judgment  shall  be  offered.  Elliot  vs  Piersol,  1 
Peters  328  ;  Tobias  vs  Watkins,  ex  parte  3  Peters  193 ;  Voorhies  vs 
The  Bank  of  the  United  States,  10  Peters  474;  Williamson  vs  Beris, 
8  Howard  340;  Rose  vs  Himly,  4  Crunch  241  ,  2nd  Cond.  98  ; 
Wilcox  vs  Jackson,  13  Peters  498  ;  Hickey  vs  Stewart,  3  Howard 
750;  Horan  vs  Wahrenberger,  9  Tex.  313;  McCoy  vs  Crwford  ib. 
353  ;  Custard  vs  Green,  23  Howard.  It  seems  that  the  Supreme 
court  of  New  York  and  of  Iowa  have  put  the  principle  upon  a 
higher  ground,  and  asserted  the  doctrine  that  the  Legislature  has 
no  power  to  make  a  judgment  binding  against  a  party  who  has 
neither  been  served  personally  nor  appeared. 

Oakey  vs  Aspinwall,  et  al,  4  Comstock  513, 

Judge  Bronson  says,  “  It  is  a  first  principle  in  the  administra¬ 
tion  of  justice,  that  no  one  shall  be  condemned  nor  be  made  to 
suffer,  either  in  his  person,  fame  or  estate,  before  he  has  had  an 
opportunity  to  be  heard  in  his  defence.” 

And  again,  at  page  520:  “In  our  form  of  government  it  is 
questionable,  to  say  the  least,  whether  the  Legislature  can,  in  any 
.case,  without  an  express  license  from  the  people,  authorize  a  judg¬ 
ment  which  shall  operate  in  personam  against  a  defendant,  who 
neither  appeared  nor  was  in  any  way  served  with  a  process.  That 
State  must  not  boast  of  its  civilization,  nor  of  its  progress  in  the 
principles  of  civil  liberty,  where  the  Legislature  has  power  to  con¬ 
demn  unheard.” 

See  also  the  case  of  Saddoris  vs  Nowrels,  Boston  Law  Reporter. 


Yol.  8,  p.  502,  Jan.  No.,  1856. 

The  general  principle  is  not  an  open  question  in  this  court,  as 
it  was  reaffirmed  in  the  case  of  Custard  vs  Green  at  the  last  term. 
(23  Howard.) 

But  it  is  presumed  that  the  court  below  went  upon  the  ground, 
that  as  the  parties  appeared  and  plead  in  the  chancery  court,  they 
were  bound  by  the  subsequent  proceedings  in  the  court  of  errors 
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ami  appeals.  Ilad  the  complainants  prosecuted  their  .appeal,  as 
the  law  required,  this  would  he  true.  But  as  they  let  the  time 
e.upse  and  the  defendants  had  left  the  State,  and  had  no  attorney 
of  ieC"id  upon  whom  to  enect  service,  the  proceeding  upon  the 
writ  of  error  was  as  much  a  proceeding  by  mere  publication  as 
tnough  it  had  been  a  matter  of  original  cognizance. 

T.  he  Mississippi  statute  is  not  different  from  the  statutes  upon 
which  the  decisions  above  quoted  were  made.  The  right  to  appeal 
is  abso  hue,  hut  the  appeal  must  be  perfected  by  giving  bond,  and 
all  must  oe  done  within  one  month  from  the  rendering  of  the  de¬ 
cree.  Hutchison’s  Dig.,  pp.  758,  759,  Sec.  34,  35.  ° 

The  service  seems  to  have  been  made  under  the  law  of  the  29th 
January,  1829,  which  declares  that,  “Whenever  a  cause  shall  he 
removed  to  the  Supreme  Court,  by  writ  of  error,  and  the  court  is 
satisfied  that  the  defendant  in  error  is  a  non-resident,  and  has  no 
attorney  of  record  within  this  State,  it  shall  be  the  duty  of  said 
court,  to  cause  notice  of  the  pendency  of  said  cause  to  be  published 
for  three  weeks  in  some  public  newspaper,  the  first  of  which,  shall 
be  at  least  three  months  before  the  sitting  of  the  next  term  of  the 
court  m  which  the  case  is  pending,  within  this  State,  on  proof  of 
which  publication,  the  court  shall  proceed  to  hear  and  determine 
said  cause,  in  the  same  manner  as  if  process  had  been  actually 
served  upon  the  said  defendant.”  Hutchison’s  Dig.  p.  931. 

It  cannot  be  that,  because  this  is  a  provision  in  "relation  to  the 
Appellate  Court,  the  principle  is  changed.  When  the  suit  was 
dismissed,  it  was  a  final  judgment— a  discharge  of  the  defendants 
wno  no  longer  day  m  court.  The  plaintiffs  had  the  right  of  appeal 
which  they  prayed,  and  it  was  granted  to  them  upon  very  liberal 
terms.  But  they  did  not  perfect  the  appeal.  The  citation  or 
notice  of  the  writ  of  error,  could  only  be  served  upon  the  party  or 
his  attorney  of  record  thus  showing  that  the  writ  was  to  all  intents 
and  purposes  one  original  proceeding. 

A  writ  of  error  is  an  original  writ.  2  Tidds  Practice  1134; 
Coke  Littleton,  298  b  ;  2  Wm.  Sand,  5  Ed.  100. 

And  a  writ  of  error  like  a  scire  facias ,  is  considered  a  new 
action,  and,  therefore,  upon  bringing  it,  the  defendant  in  theorigi- 
na  action  may  change  his  attorney,  without  obtaining  a  Judge’s 
order  therefor.  2  Tidd’s  Practice  1141 ;  (Batchellor  vs  Ellis  7 
Dunford  and  East  337.) 

The  principle  of  the  writ  of  error  being  an  original  cause  is 
recognized  m  Fairfax’s  executor  vs  Ann  Fairfax,  5th  Cranch  19 
where  it  was  held  that  where  a  feme  sole  had  married  after  Wk- 

ment,  service  oi  citation  of  error  upon  the  husband  was  held  to  be 

sufficient. 
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We  have  not  overlooked  the  limitation  given  to  the  definition  of 
the  writ  of  error  in  Cohens  vs  Virginia,  G  Wheaton  264  ;  5  Corel. 
(104) — - 117 — -where  Chief  Justice  Marshall  defined  it  to  be  “a 
commission  by  which  the  judges  of  one  court  are  authorized  to  ex* 
amine  a  record  upon  which  a  judgment  was  given  in  another  court, 
and,  on 'Such  examination,  to  affirm  or  reverse  the  same  according 
to  law.”  That  “  a  writ  of  error  is  in  Tie  nature  of  a  suit  or  action 
where  it  is  to  restore  the  party  who  obtains  it  to  the  possession 
of  any  thing  which  is  withheld  from  him,  not  when  its  operation  is 
entirely  defensive.”  And  reasoning  from  this  more  limited  defi¬ 
nition,  the  only  point  really  ruled  was,  that  the  writ  of  error  pros¬ 
ecuted  against  Virginia,  was  not  the  original  suit  inhibited  by  the 
amendment  to  the  constitution.  But  in  the  same  reasoning  it  was 
remarked  “  that  the  citation  is  personal;  that  it  is  a  notice  to  the 
opposite  party,  that  the  record  is  transferred  into  another  court, 
where  he  may  appear  or  decline  to  appear,  as  his  judgment  or 
inclination  may  determine.  As  the  party  who  has  obtained  a 
judgmrnt  is  out  of  courts  and  may ,  therefore ,  not  know  that  his 
cause  is  removed,  common  justice  requires  that  notice  of  the  fact 
should,  he  given  him” 


This  is  sufficient  for  our  purpose.  The  notice  is  personal,  and 
to  a  u  party  out  of  court”  So  far  the  proceeding  is  original, 
whatever  may  be  the  theory  as  to  the  effect  of  non  appeal  mice,  or 
as  to  examining  the  record,  without  default.  That  u  common 
justice”  which  requires  service  of  notice,  cannot  be  attained  by  a 
mere  newspaper  publication  against  an  absentee.  In  the  courts 
which  have  not  advanced  to  the  constitutional  height  of  those  of 
New  York  and  Iowa,  the  record  might  be  examined,  but  the  judg¬ 
ment  upon  it  would  be  without  jurisdiction  as  to  the  party  who  was 
‘•out  of  court”  when  the  writ  of  error  was  obtained.  I  can  see  no 
ground  of  distinction  between  this  and  other  judgments  obtained 
by  publication. 

It  will  be  seen  by  reference  to  the  answer  of  the  Defendants, 
commencing  on  page  18  of  the  printed  record,  which  answer  was 
stricken  out  upon  exceptions  or  special  demurrer  that  the  defend¬ 
ants  plead  that  they  left  Mississippi  and  have  resided  in  Texas 
ever  since  1850 ;  that  they  were  not  citizens  of  Mississippi  at  the 
inception  of  the  writ  of  error,  did  not  reside  there  but  in  Texas  : 
that  they  never  had  service  upon  them  or  notice  of  the  proceeding, 
and  never  appeared  to  defend  ;  that  being  citizens  of  Texas,  ser¬ 
vice  by  publication  could  not  bind  them,  and,  therefore,  the  judg¬ 
ment  was  void  for  want  of  jurisdiction.  Therefore,  if  we  be  right 
as  to  the  character  of  the  citation,  the  defence  clearly  is  sustained 
by  a  great  number  of  cases,  which  are  so  ably  collected  in  2  Smiti  ’s 
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|  leading  cases,  p.  561,  in  the  notes  to  the  cases  of  Mills  vi:  Duryee 
7th  Cianch  481,  and  McElmoyle  vs  Cohen,  13  Peters  212"  I 
Mlnde  more  particularly  to  the  case  of  Bissel  vs  Briggs,  9  Mass. 
4(3^,  which  has  been  followed  so  far  as  decisions  are  concurrent 
Ibis  principle  is,  (p.  444,)  “  If  a  court  of  any  State  should  render 
judgment  against  a  man  not  within  the  State,  nor  bound  by  its 
laws,  nor  amenable  to  the  jurisdiction  of  its  court;  if  that  judg- 
ment  should  be  produced  in  another  State  against  the  defendant 
the  junsdmtmn  of  the  court  might  be  inquired  into  ;  and  if  a  want 
or  jurisdiction  appeared,  no  credit  would  be  given  to  the  judgment.” 
And  see. Green  vs  Sarmiento,  1  Peters  C.  C.  Pep.  70.*  The  gen- 
eral  principle  of  Bissel  vs  Briggs  is  more  fully  discussed  in  Hall  vs 
vVdliams  b  Pick.  Mass.  232.  And  in  Woodward  vs  Tremere  9ib. 
855,  the  doctrine  was  settled  upon  pleadings  which  embrace  the 
precise  principles  of  this  case.  The  pleas  set  forth  the  facts  of  no 
service,  no  appearance  and  no  residence  within  the  State  of  North 
Carolina  where  the  judgment  was  rendered.  The  Repl  cation  set 
forth,  an  Attachment,  garnishments  upon  the  agents  of  the  defend¬ 
ants,  opportunity  to  defend,  and  that  they  actually  employed 
counsel.  But  it  was  held  that  notice  was  not  sufficient,  there  must 
have  been  service  or  appearance. 

The  same  is  the  doctrine  in  Kentucky,  Sheaffer  vs  Yates  2 
Monroe  453.  5 

And  m  Georgia  it  is  held  that  where  the  court  has  no  jurisdic¬ 
tion  of  the  person,  the  judgment  is  a  mere  nullity. 

Bostwich  vs  Hopkins  and  White,  4  Ga.  48.  And  may  be 
treated  as  such  wherever  and  whenever  called  in  question.  Towns 
txov.  vs  Springer  et  ah,  9  Ga.  132.  The  Central  Bank  of  Ga.  vs 
Gibson  1!  Ga.  455.  And  so  m  Mississippi,  Steen  vs  Steen,  25th 
Miss.  51  o.  And  even  if  notice  nad  been  served  on  the  parties  in 
lex  as,  after  they  became  domiciliated  there,  it  would  not  have 
gi?en  jurisdiction.  Bower  vs  Shaw,  2  Foster,  (N.  H.)  277.  And 
see  Kathbone  vs  Terry,  1  Rhode  Island  73. 

But  the  able  opinion  of  Judge  Catron  in  D’Arcy  vs  Ketchum  et 
e,L  il  Howard  165,  is  conclusive  to  showdhat  although  the  iud^- 
ment  might  be  binding  m  Mississippi  that  State  had  not  the  power 
to  make  it  so  m  Texas.  And  the  case  of  Webster  vs  Reid,  ib.  437. 
settles  the  point  m  this  court,  that  k‘No  person  is  required  to  an- 
swei  m  a  suit  on  whom  process  has  not  been  served,  or  whose  pro¬ 
perty  nas  not  been  attached.”  And  the  judgment  may  be  shown 
to  be  void  coilatterally  for  want  of  personal  service,  [p.  460.1— 

1  he  case  of  Gleason  vs  Dodd’s  Administrator,  4th  Metcalf  333 
seems  to  rule  a  principle  applicable  to  this  case.  The  action  was 
for  debt  on  a  judgment  rendered  in  Maine.  Holbrook  of  Massachu- 
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setts,  commenced  the  suit  in  Maine.  Dodd,  his  administrator* 
appointed  in  Massachusetts,  after  the  suggestion  of  death,  by  Ilob 
brook's  counsel  revived  the  suit,  by  a  simple  recitation  in  the  order. 
Judgment  was  rendered  against  Dodd  for  costs.  The  question 
was  as  to  the  . right  te  go  behind  this  recitation,  and  to  prove  the 
want  of  jurisdiction  in  the  court  of  Maine.  Chief  Justice  Shaw 
reviewed  the  cases  of  Bissel  vs  Briggs,  Mills  vs  Duryee,  Me  1- 
moyle  vs  Cohen,  Hall  vs  Williams  and  other  authorities,  and  held 
that  the  record.,  as  to  the  recitation,  could  be  contradicted.  On 
page  340,  the  learned  Judge  says: 

“  If  he,  [the  party  or  administrator  in  that  case,]  did  thus  appear 
and  make  tnmselfa  party  to  the  record,  claim  the  benefit  of  the  pro¬ 
ceedings,  and  seek  the  further  action  of  the  court,  he  did  undoubt¬ 
edly  submit  himself  to  the  jurisdiction  of  the  court.  Is  the  record 
conclusive  evidence  of  that  fact?  The  answer  to  this  question  we 
think  depends  on  this,  whether  such  appearance  or  coming  in,  by 
himself  personally  or  by  his  authorized  attorney,  is  necessary  to 
give  the  court  jurisdiction  ;  and  we  think  that  it  is.  The  admin¬ 
istrator  is  a  distinct  party  from  the  original  plaintiff.  He  is  not  de 
facto  a  party,  on  the  fact  of  the  death  of  the  testater  or  intes  ater 
being  suggested,  and  cannot  be  made  such,  unless  by  his  own  vol¬ 
untary  act,  or  when  he  is  compellable  to  appear  on  summons,  and 
lias  in  fact  been  summoned.’  The  analogy  certainly  appears 
where  the  record  is  carried  to  a  court,  where  it  in  fact  becomes  a 
new  case.  The  party  must  either  be  summoned  or  must  voluntari¬ 
ly  appear. 


In  Lincoln  vs  Tarver,  2  McLean  473,  the  learned  Judge  reviews 
many  of  the  cases,  including  Buchanan  vs  Rucher  9  East.  192,  and 
Borden  vs  Fitch  15  ^ohn.  121,  and  held  that  if  the  want  of  juris¬ 
diction  (that  is  the  want  of  service  or  appearance)  appeared  on  the 
face  of  the  record,  the  judgment  was  simply  a  nullity,  without  re¬ 
gard  to  the  form  of  the  pleadings.  It  would  not  be  admitted  in 
evidence. 

The  question  was  treated  as  though  there  want  of  power  in  a 
State  to  give  validity  to  such  exparte  judgments. 

Were  it  necessary,  we  might  speak  of  irregularities  in  the  mode 
of  acquiring  jurisdiction.  There  is  no  other  evidence  that  the  cita¬ 
tion  was  ever  published  in  the  newspaper  than  is  found  in  the  mere 
recitation  in  the  judgment — that  is  there  is  no  Sheriff’s  return  or 
other  proof  of  the  fact. 

A  number  of  the  cases  already  cited  have  ruled  that  such  reci¬ 
tations  of  appearance,  do  not  prove  that  there  was  an  appearance, 
hut  the  fact  must  appear  by  some  pleading  or  written  paper.  And 
it  has  always  been  ruled  that  to  give  jurisdiction,  the  statutes  must 
be  s.rictly  pursued. 
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The  principle  is  that  in  cases  of  service  by  publication  every 
prerequisite  to  the  judgment  must  be  preserved  and  affirmatively 
shown,  even  the  publication  in  the  Gazette,  Thatcher  vs  Powell 
6  Wheat  119;  Ronkendorf  vs  Taylor’s  lessee  4  Peters  359- 

Bloom  vs  Burdick,  1  Hill  N.  Y  141-  ftpo  v  ’ m  p  i  i  o 

.  A+i-  v  14:1  ’  **ea  vs  McEachson,  13 

«Z  7  r  ’  «r  V  ?mnan’  20  Wend-  241  ;  Jackson  vs  Shep- 
paid,  i  Cowan  88;  Jackson  vs  Esty  7  \yPnr|  14.  q  .  qi,  J 

Johnson,  4  Hill  99.  7’  'Vend‘  U8  ’  SharP  vs 

t,  Tll,el  e1al'e  othe[  errors  assigned  growing  out  of  the  rulings  upon 
the  pleadings,  only  one  of  which  need  be  noticed.  S  P 

J.  The  court  took  the  decree  as  conclusive  as  to  the  amount  of 
hue  due  since  the  rendition  of  the  judgment  in  Mississinni  Th.'a 
was  clearly  wrong.  The  judgment  could  not  operate  prospectively 
as  to  the  rate  of  the  hire.  Certainly  the  judgmen  could  not  «« 
operate  beyond  the  State  of  Mississippi.  The  judgment,  if  valid  at 
a  ,  might  be  conclusive  as  to  the  ownership  of  the  property  and 
the  amount  of  the  hire  then  due;  but  it  could  not  operate^extra 
territorially  as  to  the  future  hire.  This  could  only  be  determined 
hy  a  quantum  meruit.  But  feeling  so  confident  of  our  first  propo- 

and  palpable!  TheJ1  5  Se°0Ed  S°  Ciear 

*» -  A »« •» 

Respectfully  submitted, 


GEO.  W.  PASCHAL. 


